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AFFI RMED AS MODI FI ED Birch, J.



W granted the application for review under Rule 11,
Tenn. R App. P., filed by the Tennessee Solid Waste Di sposal
Control Board, the defendant in the original action.® At issue is
whet her the Tennessee Solid Waste Di sposal Act, Tenn. Code Ann. 8
68-211-101 ttt ¢¢t1. authorizes the Tennessee Departnent of
Envi ronment and Conservation, in the exercise of its permt-issuing
process, to restrict the nunmber of counties from which private

landfills may receive solid waste.

For the reasons stated below, we conclude that the
statute does not confer such authority. Thus, we affirm as

nodi fi ed the judgnment of the Court of Appeals.

A permt was issued to the original owner, WIIliam
Beckham to begin operating the subject landfill on June 1, 1990.
However, the permt authorized Beckhamto receive solid waste from
seven counties only: Bedford, G les, Lincoln, Mrshall, Maury,

Rut herford, and WIIi anson.

In 1991, Sanifill of Tennessee, Inc. (Sanifill) purchased
the landfill, and the Tennessee Departnent of Energy and

Conservation (the Departnent) issued a permt on August 16, 1991,

'Marshall County was a defendant in the original action but
did not joinin the Rule 11 application.
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to Sanifill which reflected this change of ownership. This permt,
however, limted Sanifill to the sane seven-county service area as

provided in the permt issued to Beckham

On Decenber 6, 1991, Sanifill sought to increase the
nunmber of counties from which it could receive solid waste from
seven (as allowed) to forty-eight. The Departnent's Division of
Solid Waste Managenent (the Division) treated this as a proposa
for permt nodification and on January 16, 1992, issued public
notice that the Division intended to approve the permt
modi fi cation.? During the ensuing public coment period, the
Marshal | County Conmm ssion adopted a resolution opposing the
proposed expansion of the service area of the landfill.
Thereafter, on February 12, 1992, the Division infornmed Sanifil
that it would not further consider Sanifill's request for expansion
of the service area until Sanifill obtained approval from the

Mar shal | County Conm ssi on.

*Tenn. Code Ann. § 68-211-106(b) provides the "[d]isposal or
processing facilities or sites currently registered with the
departnment shall not need a new permt unless and until their
current registration nust be anended to enconpass any process
nodi fications or expansions of operations currently allowed."
Subsection (f) of that sane section provides for public notice of
certain matters affecting solid waste disposal. Interested persons
may submit witten comments to the conm ssioner. |n cases where
there is significant public interest in having a hearing on the
matter, the conm ssioner shall hold one in the geographical area
af fected, after posting public notice of the hearing no | ess than
15 days in advance. Al t hough the |anguage of this subsection
appears to contenpl ate public notice and hearings only in cases of
proposed solid waste di sposal or processing facilities, apparently
the comm ssioner felt that the proposed expansion of the service
area by Sanifill was a significant event neriting the public notice
and hearing requirenents of this section.
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Sanifill appealed this action to the Tennessee Solid
Waste Di sposal Board (the Board) seeking a declaratory order; two

i ssues were raised:

(1) Wether Tenn. Code Ann. § 68-
211-105(h)® prohibited the

*Tenn. Code Ann. 8§ 68-211-105(h) provides: "The conmi ssioner
[of the Department of Environnent and Conservation] shall not
revi ew or approve any construction for any new landfill for solid
waste disposal or for solid waste processing in any county or
muni ci pality which has adopted the provisions of 88 68-211-701 --
68-211-705 and 8 68-211-707 wuntil such construction has been
approved in accordance with the provisions of such sections.”

5



The Board

Tenn. Code Ann.

Departmment from processing the
permt nodification until the
nodi fi cati on had been approved
by t he Mar shal | County
Conmi ssion in accordance wth
Tenn. Code Ann. § 68-211-701 ¢!

s¢1.'; and

(2) Wether the Tennessee Solid
Waste Disposal Act and its
i mpl ementing regul ati ons
al l owed the Departnent tolimt
t he counties from which
Sanifill my receive solid
waste at its private landfill.

rul ed against Sanifill on both issues, finding (1) that

8§ 68-211-105(h) prohibited the Departnent from

acting on Sanifill's request to expand its service area until the
County Comm ssion, and

request had been approved by the Marshal

“Tenn.

Code Ann. 8§ 68-211-701 provides:

No construction shall be initiated for any new

landfill for solid waste disposal or for solid
wast e processing until the plans for such new
landfill have been submtted to and approved
by:

(1) The county | egislative body in which the
proposed landfill is located, if such new
construction is located in an unincorporated
ar ea;

(2) The governing body of the nunicipality in
which the proposed landfill is l|ocated, if
such new construction is located in an
I ncor porated area; or

(3) Both the county |egislative body of the
county in which such proposed landfill 1is
| ocated and the governing body of any
muni ci pality which is located within one (1)
m |l e of such proposed landfill.
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(2) that the Departnent had the authority to |limt the counties

fromwhich Sanifill may receive solid waste.
Sanifill petitioned the Davidson County Chancery Court
for review of the Board' s declaratory order. The trial court

reversed the Board' s decision on the first issue, finding that the
provi sions of Tenn. Code Ann. 88 69-211-701:t s¢t|. requiring |ocal
approval of construction for landfills applied only to 1¢1
landfills, not to landfills already established. The trial court
ruled that Sanifill did not need | ocal approval before seeking the
Departnment's permission to service a |arger area. The trial court
affirmed the Board's decision on the second i ssue, holding that the
Solid Waste Disposal Act® contained |anguage broad enough to
aut hori ze the Departnent to restrict Sanifill's service area. The
Solid Waste Disposal Board, Marshall County, and Sanifill al

appeal ed the decision of the trial court to the Court of Appeals.

The Court of Appeals agreed with the Chancery Court on

the first issue, finding unaninously that the provisions of Tenn.

Code Ann. 88 68-211-701:t st1. did not apply to Sanifill's request
to expand its landfill's service area because there would be no
"construction of a new landfill" as that phrase is comonly

understood. Further review of that issue is not sought by either

party.

*Particularly, Tenn. Code Ann. § 68-211-107(a).
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On the remaining issue, the Court of Appeals held that
the Departnent had the duty and power to regulate and inspect
landfills to ensure that they operated within the bounds of the
pol i ci es and purposes of the Solid Waste Di sposal Act and that the
Departnment had the authority to limt the receipt of waste at a
given site to an anount which could be safely and expeditiously
processed. However, the internediate court held that the
Departnent had neither the express nor inplied authority to limt
the size of the service area without a showi ng that such limtation
is necessary to protect the public health and safety. No such
showi ng having been nade in this case, the Court of Appeals held
that the Departnment was without authority to regul ate the point of

origin of waste.

We now consider the Board's appeal from that judgnent.
As stated, the sole issue is whether the Departnent, in the
exercise of its permt-granting function, has the authority to
restrict the source areas fromwhich solid waste may be recei ved by
the operator of a private landfill. For the follow ng reasons, we

affirmthe decision of the Court of Appeals, as herein nodified.

Wen reviewng an agency decision, the appropriate
standard of review is that set forth in the Admnistrative

Pr ocedures Act:



The court may reverse or nodify the
decision [of the agency] if the
rights of the petitioner have been
prejudiced because the
adm ni strative findi ngs, inferences,
concl usi ons or decisions are:

(1) In violation of constitutiona
or statutory provisions;

(2) In excess of the statutory
authority of the agency;

(3) Made upon unl awful procedure;

(4) Arbitrary or capricious or
characteri zed by abuse of discretion
or clearly unwarranted exercise of
di scretion; or

(5) Unsupported by evidence which
is both substantial and material in
the light of the entire record.

In determ ning the substantiality of

evi dence, the court shall take into

account whatever in the record

fairly detracts fromits wei ght, but

the court shall not substitute its

judgnent for that of the agency as

to the weight of the evidence on

guestions of fact.
Tenn. Code Ann. 8 4-5-322(h). 1In addition, such reviewis limted
to the record of the case. Tenn. Code Ann. 8§ 4-5-322(g). Findings
of fact nade by the agency may not be reviewed it 1111 by the trial
or appellate courts, and courts should not substitute their
judgment for that of the agency as to the wei ght of the evidence on

factual issues. Southern Ry. Co. v. Tennessee Bd. of Equali zati on,

682 S. W2d 196, 199 (Tenn. 1984); CF Indus. v. Tennessee Pub. Serv.

Commin, 599 S W2d 536 (Tenn. 1980); National Council on

Conpensation Ins. v. Gaddis, 786 S.W2d 240, 242 (Tenn. C. App.




1989). However, the "substantial and material evidence standard"
I n Tenn. Code Ann. 8 4-5-322(h)(5) requires a searching and car ef ul
inquiry that subjects the agency's decision to close scrutiny.

Wayne County v. Solid Waste Di sposal Control Bd., 756 S.W2d 274,

280 (Tenn. C. App. 1988). Further, construction of a statute and
application of the lawto the facts is a question of |aw that nmay

be addressed by the courts. See Beare Co. v. Tennessee Dept. of

Revenue, 858 S.W2d 906 (Tenn. 1993). The issue of whether the
Tennessee statutory schene expressly or inplicitly grants authority
to the Departnent to regulate the service area fromwhich a solid
waste disposal facility nmay receive solid waste is a question of
|l aw, not of fact, and this Court's role is to interpret the |aw

under the facts of this case.

Every action taken by an agency mnmust be grounded in an
express statutory grant of authority or nust arise by necessary
inplication from an express statutory grant of authority.

Tennessee Pub. Serv. Commin v. Southern Ry. Co., 554 S. W2d 612,

613 (Tenn. 1977); Wayne County, 756 S.W2d at 282. Even though

statutes such as the Solid Waste Di sposal Act should be construed
liberally since they are renedial in nature, the authority they
vest in an admnistrative agency nust have its source in the

| anguage of the statutes thensel ves.
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The Departnment concedes that the Solid Waste Di sposal Act
(the Act) does not grant express authority to the Departnent to
limt service areas as part of its function in the issuance of
solid waste di sposal permts. However, it argues that the power to
i npose such limtations is inplicit in the broad | anguage of the
Act. Specifically, it cites the duties of the Departnent set forth
in Tenn. Code Ann. 88 68-211-105(a), -107(a). Those provi sions

provi de, respectively:

The depart nent shal | exerci se
gener al supervi si on over t he
construction of solid wast e

processing facilities and disposa
facilities or sites throughout the

state. Such general supervision
shall apply to all features of
construction of solid wast e

processing facilities and disposa
facilities or sites which do or may
affect the public health and safety
or the quality of the environnent,
and which do or my affect the
proper processing or disposal of
solid wastes.

Tenn. Code Ann. 8§ 68-211-105(a) (1992 & Supp. 1994);

The depart ment shal | exerci se
gener al supervi si on over t he
operation and mai ntenance of solid
waste processing facilities and
di sposal facilities or sites. Such
general supervision shall apply to
all the features of operation and
mai nt enance which do or may affect
t he public health and safety or the
gual ity of the environment and which
do or my affect the proper
processing and disposal of solid
wast es.

11



Tenn. Code Ann. 8§ 68-211-107(a) (1992).

The Departnent insists that the |anguage in the above
sections provides authority, by necessary inplication, to inpose
service area limtations inthe permts it issues. Pursuant to the
Departnent's perceived grant of authority, it pronul gated, anong
others, the following two regulations: "Afacility may receive for
di sposal only those solid wastes it is allowed to manage under the
terms of its permit."” Tenn. Conp. R & Regs. tit. VIII, ch. 1200-
1-7-.04(2) (k)1 (1992); and "The permt application nust include

a narrative which clearly: Describes the type and
antici pated volunmes of solid waste to be disposed of and the
sources which generate the waste (including a description of the
rural and/or urban service areas if applicable).” Tenn. Comp. R
& Regs. tit. VIII, ch. 1200-1-7-.04(9)(c)6 (1991). Upon these
regul ati ons the Board specifically relies as authority to inpose

service area limtations in the permts it issues.

For the followi ng reasons, we hold that neither these

regul ati ons nor the underlying statutes give the Departnent such

power .

The regul ati ons do not expressly authorize t he Depart nent
tolimt the nunber of counties fromwhich a |landfill may receive
solid waste. Moreover, it is a well-established principle of

adm nistrative |law and procedure that an agency cannot pronul gate
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rul es and regul ati ons arrogati ng power greater than that authorized
in the enabling |egislation. Nonet hel ess, we mnust address the
rules the Board cites as authority. First, Rule 1200-1-7-
.04(2) (k)1 provides that a landfill may accept "only those solid
wastes it is allowed to nmanage."” This phrase refers to t|)ts of

solid waste, rather than 11iji1 of the waste.

Second, Rule 1200-1-7-.04(9)(c)6 provides that a permt
appl i cant nust describe "the type and anti ci pated vol unes of solid
waste to be disposed of and the sources which generate the waste
(including a description of the rural and/ or urban service areas if
applicable).” This language is not an affirmative grant of power
to the Departnment to do anything;, it is sinply an item of
i nformati on which a permt applicant nust supply to the Departnent
as it considers the landfill permt application. Furthernore, the
termused in Rule 1200-1-7-.04(9)(c)6 "rural and/or urban service

areas," is a concept different from"service area" stated in terns

of a list of counties.

The Board argues that Rule 1200-1-7-.04(9)(c)6, by
i nmplication, allows service area restrictions to be placed in the
permt because statenents provided in the application becone part
of the permt operation plan. W find this argunment unconvi nci ng
because Rule 1200-1-7-.04(9)(c)6 also requests information
regardi ng volune of waste (a nore rel evant piece of information),

but no such [imtation exists in Sanifill's permt. Wile having
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t he power to act does not nmandate action, we find that in the case
of regulations affecting private business, every effort nust be
made to apply regulations consistently and fairly. Thus, if
i nformation submtted in the application regarding the operating
pl an becones part of the permt, all such information should becone

part of the permt.

The statutes at issue do not provide inplicit power to
i mpose service area restrictions in the permt. It is true that,
under the statutes, the Departnent has the inplicit power to create
rules and regulations as necessary to control fritirety of the
construction, operation and mai ntenance "whi ch do or may affect the
public health and safety or the quality of the environnment and
whi ch do or may affect the proper processing and di sposal of solid
wastes." Tenn. Code Ann. 88 68-211-105(a), -107(a). W hol d,
however, that the service area is not such a feature. The finding
by the Chancery Court and the Board that service area is a
"feature" because "it essentially deternmines the quality and vol une
of waste that goes into the landfill" is unsupported by substanti al

and material evidence and is arbitrary and capri ci ous.

As precisely denonstrated by Sanifill's circunstances,
the service area bears no necessary correlation to the anount of
waste the landfill wll receive: that is, the landfill nmay receive
none of the waste, sone of the waste, or all of the waste fromthe

area. Furthernore, the total anmount of waste generated in an area
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IS not static, so the service area does not even determne the
maxi rum anount of waste which could be received, as the Board
ar gues. Nor does the service area necessarily determne the
quality of waste. Wthin a county, thereis likely to be all kinds
of waste, including special and hazardous wastes. VWiile the
statutes at issue provide fairly broad powers to the Departnent to
regulate landfills, there nmust be a rational relationship between
the regul ation inmposed and the legitinate goals of the enpowering
statutes. W find no rational relationship between the service
area and the amounts or quality of waste received; hence, there is
no essential relationship between service area and the legitimate

goal s of protecting the public health and environnent.

The Board contends that this holding jeopardizes the

Departnment’'s other regulations. W have not gone that far. CQur

holding is that the service area is not a ftitirt of the
construction, operation, or maintenance of a landfill. However,
type of waste, volunme of waste, liners, |eachate collection and

removal systens, and ground water nonitoring systens are ftiti1¢s

and, as such, are subject to regulation under the Act.

For all the foregoing reasons, we find that the statutes
and regulations contain no express or inplied authority for the
Departnent to restrict service areas. Accordingly, the judgnent of

the Court of Appeals is affirnmed as nodified.
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ADOLPHO A. BIRCH, JR., Justice
CONCUR:

Ander son, C. J.
Drowta, Reid, Wiite, JJ.
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